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STATEMENT OF CASE. 

The appellant being* indebted to the H. L. Rust Com¬ 
pany for rent in the sum of $3157.35, executed and de¬ 
livered to that company her note for said sum, and 
secured the payment thereof by a chattel deed of trust 
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upon certain furniture owned by her. The deed, in 
which the appellees were named as trustees, contained, 
among others, the following provision: 


“And 1 Upon This Further Trust, upon default 
being made in the payment of said note, then, and 
at any time thereafter, to take immediate posses¬ 
sion of said goods and chattels and personal prop¬ 
erty, and to sell the same at public auction, upon 
such terms and after such public notice as the said 
parties of the second part, or the survivor of them, 
in the execution of this trust, shall deem advan¬ 
tageous and proper.” 

Appellant having defaulted in the payment of the 
note thus secured, the appellees took possession of the 
chattels and caused the same to be delivered to C. G. 
Sloan & Co., Inc., auctioneers, to be sold in accordance 
with the provisions of the trust deed. After adver¬ 
tising the sale for ten days in the daily press, prepar¬ 
ing and distributing an attractive catalogue describing 
the articles to be sold, and exhibiting the property for 
inspection and examination by prospective purchasers 
for two days, the trustees sold the property on March 
9, 1932, to the highest bidders. 

The declaration, the fourth filed by appellant, does 
not charge the appellees with fraud or bad faith in the 
discharge of their duties, neither does it allege any 
request on the part of the appellant that the sale be 
postponed, nor any complaint made by her at the time 
of the sale as to the competency or integrity of the 
auctioneer. Stripped of all redundancy, the declara¬ 
tion does no more than assert a claim based upon the 
alleged negligent, but honest, mistake of the appellees 
in exercising the discretion reposed in them by the 
deed. 
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ARGUMENT. 

Where, as in the instant case, trustees are invented 
with discretion in the matter of making sale under a 
trust deed, the rule seems to be that in order to l^old 
them liable, it must be alleged and proved that tjiey 
were guilty of fraud or bad faith. Mere negligenc<j or 
honest mistake of judgment on the part of trustees is 
not enough to charge them with liability. 

In Olcott v. Bynum, 17 Wall. 44, 62, 63, it is said: 

“The place of sale, like the time of advertising, 
is not prescribed in the mortgage. Both are .eft 
to the discretion of the mortgagees. There is no 
complaint as to the latter. We are satisfied there 
was no abuse as to the former. * * * 

“Where there is a power and discretion, such as 
existed in this case, touching the sale, a court of 
equity will interpose only on the ground of bad 
faith.” 

And in Markey v. Langley, 92 U. S. 142, 154, {the 
Court said: | 

“Where a power, coupled with a discretion has 
been exercised, a court of equity, in the absence 
of fraud, very rarely interferes. 

In this case, the mortgagees were expressly au¬ 
thorized to sell for cash or on credit. This gave 
them authority to do either or to combine them in 
the sale. What was done was a simple exeriise 
of the discretion with which the}’ were clothed.” 

Since the declaration contains no allegation of frkud 
or bad faith on the part of the appellees, it would 
seem to follow that the court below was right in sus¬ 
taining the demurrer. 
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The appellant, however, argues that it was the duty 
of the trustees to advertise the property more exten¬ 
sively, to employ an auctioneer experienced in the sale 
of antiques, rather than a general auctioneer, and 
to exhibit the property for inspection and examination 
for seven days, rather than two days. A compliance 
by the trustees with the foregoing claims would nec¬ 
essarily have involved greater expense in the sale of 
the property. The trust deed did not authorize the 
trustees to incur such additional expense and the ap¬ 
pellant, who apparently made no objection to the man¬ 
ner of the sale, did not offer to defrav such additional 

/ * 

expense. Under these circumstances, it would seem 
clear that the appellees were under no such duty as 
charged in the declaration, nor were they empowered 
under the deed of trust to incur the expense incident 
to the discharge by them of such supposed duties. 

In Anderson v. White, 2 App. D. C. 408, 419, in dis¬ 
cussing the duties of trustees under deeds of trust, 
this Court said: 

“Their duty is to sell after default, upon the de¬ 
mand of the security holder in the manner and 
upon the notice prescribed in the trust. They can¬ 
not sell upon holidays, or at unusual or unreason¬ 
able hours; but they have no right, on the other 
hand, to refuse to sell until some time in the fu¬ 
ture that mav be more satisfactory or advan- 

•» ' » 

tageous to the mortgagor. Appeals for delay to a 
more favorable or convenient season must be made 
to the creditor. The terms of the instrument 
measure the poivers and prescribe the duties of 
the trustees.” 

In view of the failure of the appellant to allege any 
facts indicating in the slightest degree that the appel- 
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lees were guilty of fraud or misconduct, or that they 
did not honestly and in good faith exercise the discre¬ 
tion with which they were clothed by the deed, it is re¬ 
spectfully submitted that the lower court was right in 
sustaining the demurrer and that the judgment should 
be affirmed. 

Joseph T. Sherier, 

Attorney for Appellees. 
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